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JOHN GLYNN, Eſq; 


SERJEANT AT LAW. 
AND 


One of the REPRESENTATIVES 
of the COUNTY of MIDDLESEX. 


SIR, 


HE criminal laws of this 
* country have often been the 
ſubject of my moſt ſerious medita- 
tion, and if it was poſſible for me 
to entertain an ill opinion of my 
countrymen, the multiplicity of 
theſe laws would almoſt tempt me 
to think, that inſtead of Engliſhmen 
being lovers of generofity and mer- 
cy, they were a ſet of beings whoſe 
chief pleaſure conſiſted in ſpilling 


the blood of their fellow creatures. 


I am 
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I am led into this ſerious train of 
thinking from the many capital 
puniſhments inflicted for the moſt 
trivial offences. Pardon me, Sir, if 
I fay the molt trivial offences ; for 
who will believe that in the land of 
liberty it is at this inſtant a capital 
crime, maliciouſly to break down 


the mound of a fiſh-pond, where- 


by any fiſh ſhall eſcape; or to cut 
down a cherry tree, in an orchard ; 
or even to be ſeen for one month in 
the company of perſons who call 
themſelves or are called Egyptians ? 
—] am inclined to believe there are 
very few even amongſt the lawyers 
apprized of the exiſtence of theſe 
laws; and if gentlemen whoſe buſi- 
nels and employments call upon 
them to know the laws, are ignorant 
of their exiſtence, how much more 
excuſable are thoſe whoſe purſuits 
and 
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and engagements in life afford no 
time or opportunity of attending to 
them. I know very well that ig- 
norance is no excuſe ; and why? 
Becauſe every man is ſuppoſed to 
know the difference between right 
and wrong. This is a very good 
general maxim, but it will not hold 
equally good in all caſes. It ſtrikes 
me as relative only to thoſe crimes 
which are mala in /e, and not to 
the mala probibita. Suppoſe, for 
inſtance, it ſhould be made death 
to kill a Hare; a perſon might 
dread the conſequence of ſuch an 
Ac, but he would feel no remorſe 
of conſcience in the Act itſelf. —lI 
have often lamented, that amongft 
all the plans adopted to promote 
the public good, no methad has yet 
been found out for propagating the 
knowledge of the criminal laws of 
this 
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this country. — Perhaps, Sir, it may 
be ſaid, ſhould a man be convicted 
upon any of theſe obſolete Statutes, 
the Judge would ſuſpend the execu- 
tion of the law. Moſt probably. 
But as we are to judge of futurity 
by what hath already happened, and 
as there have been Jefferies's, and 
Pages, monſters in nature, a time 
may again come, when ſuch wretches 
may exiſt, and take pleaſure in im- 
bruing their hands in the blood of 
their countrymen. Power in the 
hands of the beſt men is a dan- 
gerous weapon; in the worſt, a 
rod to ſcourge all mankind with, 

I will no longer trouble you upon 
the general ſubject of Criminal Law, 
but for a few minutes crave your at- 


tention upon the Game Laws, the 


ſubject of the enſuing Dialogue. — 
Theſe are very numerous and un- 
certain. 
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certain. By ſome a pecuniary, by 
others a corporal puniſhment is in- 
flicted upon offenders ——In ge- 
neral, I am rather induced to be- 
lieve a diſpaſſionate perſon would 
conſider the puniſhment more than 
adequate to the crime created by 
theſe laws. —Puniſhments ſhould be 
proportioned to the crimes, as they 
more or leſs affect the welfare of 
ſociety.—One man ſhould not be 
dragged forth to expiate with his 
blood the crime of cutting down 
a cherry tree, or aſſociating with 
Egyptians, whilſt another is ſuf- 
fered to rob his neighbour of his 
reputation with impunity. — Nor 
ſhould a country farmer be whip- 
ped through a town for deſtroy- 
ing a Pheaſant by night, when the 
man who robs me of my father 
by the moſt atrocious perjury, may 

B have 
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have the ſame puniſhment inflicted 
upon him. 

One would almoſt be tempted 
to think, from the peculiar atten- 
tion the Legiſlature hath in al] ages 
paid to the preſervation of the Game, 
that there was ſome ſovereign me- 
dicinal quality in the blood and 
Juices of theſe animals, more be- 
neficial to the community than even 
Dr. Leievre's preſcription ; but, as 
the publick have never diſcovered 
theſe virtues in them, ſtill if their 
preſervation is really of conſequence 
to the community, would it not 
be better to paſs a law, and inflict 
a penalty of 50/. upon thoſe who 
ſhall hereafter purchaſe or receive 
any Hare, Partridge, &c. from an 
unqualified perſon ? let the ſeller 
be the informer, and declare him a 
competent witneſs to convict the 

3 22 * defendant. 
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defendant. By this means you will 
defeat the ends for which they are 


caught ; deſtroy the market, and you' 
will ruin the poachers; for it is the 


receiving of ſtolen goods that en- 
courageth theft. I ſhould be happy 
to ſee theſe laws either corrected 
or repealed, and ſhould be doubly 
happy to ſee my repreſentative ſtand 
forth in an age of corruption, and 
convince the preſent and future 
times, that there lived a man, who 
eſteemed the life of an Engliſhman 


of more conſequence than a cherry 


tree; that he preferfed the perſonal 


liberty of his countrymen to the 


paltry conſideration of a Partridge's 
blood, though ſpilt in the night; 
and would rather have a thouſand 
Hares fall victims in the evening 


to the unhallowed hands of poach- 


ers, than that the ſacred perſon 
B 2 of 
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4 
of an Engliſhman ſhould be branded 
with the infamous ſtigma of pub- 
lick whipping. 

Such behaviour would prove you 
worthy of the ſacred truſt you have 
aſpired to, confirm the generous 
ſentiments of your conſtituents in 
your favout, and prove to the pre- 
ſent and future ages, that the name 
of GLynn is coequal and ſynoni- 
mous with guardian, aſſertor, and 
protector, of the lives, liberties, and 
properties of Engliſhmen. 


I have thc faticfuftion to be 
One of Your Conſtituents, 
and moſt obedient 


humble ſervant, 


A MipDpLEstx FREFLHOLDER, 
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Y dear friend, when I 
laſt met you in the 
country, you promiſed to give me alittle 
hiſtory of the Game Laws, and to furniſh 
me with ſuch hints as you ſaid would be 
neceſſary for me to obſerve in reading them, 
Lawyer. I did, nor have I beenunmind- 
ful of my promiſe.— I have taken ſome 
pains to collect materials for your inſtruc- 
tion and entertainment, and hope, before a 
few days are paſſed, I ſhall be able to give 
you all the ſatisfaction you may require. 
I have converſed a good deal with my 
friends upon this ſubject ;--Some havetold 


Countryman. 


me, 
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me, they were originally made with a view 
of taking the arms out of the hands of the 
common people, or at leaſt with a deſign 
of rendering them inexpert in the uſe of 
them ; but others have attributed their riſe 


to a deſire which the Legiſlature had of 


promoting induſtry and of puniſhing idle- 
neſs and vice. This laſt opinion I am in- 
clined to favour, as it ſeems the moſt ra- 
tional and moſt deſerving of credit ; for in 
all my ſearches I have not been able to 
find a ſingle preamble that can warrant 


the firſt concluſion ; whereas, the puniſh-=_ 


ment of diſſolute, diſorderly, and idle per- 
ſons, appears manifeſtly to have been the 
object of many Statutes. 

Countryman. Pray what are the qualifica- 
tions for killing Hares, Pheaſants and Par- 
tridges ? for I don't wiſh to trouble you on 
any other branches of the Game Laws, but 
what relate to theſe particular animals. _ 

Lawyer. The qualifications have been 
different at different times, but they are 
now fixt by the Statute of the 22 and 230 
Car. 2“, ſo that any perſon having in his 
own, or in right of his wife, a freehold 


eſtate of 100 J. per annum, or 150 J. leaſe- 
hold, 
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hold, may kill, or keep animals or en« 
gines for the deſtruction of the game,— 
Theſe are qualifications by eſtate. 

Countryman. Are there no other quali- 
fications? 

Lawyer. Ves. Any perſon being a Lord 
of a manor, the ſon and heir apparent of 
an Eſquire or other perſon of higher degree, 
and the owners and keepers of foreſts, 
parks, chaces, or warrens, and game 
keepers appointed by Lords of manors, may 
kill, or keep engines or animals for the 
deſtruction of the game with impunity. 

Countryman. As you have favoured me 
with an account of the qualifications, do 
oblige me, likewiſe, with an account of the 
penalties which may be inflicted upon ſuch 
as are not poſſeſſed of thoſe qualifications. 

Lauyer. Any unqualified perſon who 
kills a Hare, Partridge, or Pheaſant, or 
uſes any greyhound, ſetter, or pointer, or 
any gun, net, or other engine, to kill or 
deſtroy the game, is liable to forfeit 5/. and 
by the Statute of Queen Ann, the penalty 
was recoverable only by information before 
a Juſtice of Peace upon the oath of one of 
more witneffes,—one tnoiety to be paid to 

the 
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the informer, and the other to the poor of 
the pariſh where theoffence wascommaitted; 
—this penalty was directed to be levied by 
diſtreſs, and for want thereof, the party to 
be ſent to the houſe of correction for three 
months for the firſt offence, and four 
months for every other But, in proceſs of 
time, ſuch a number of inconveniencies and 
difficulties aroſe to obſtruct the inforcing 
of this Act, that in George the Iſt's reign, 
it was found neceſſary to enlarge the powers 
of proſecutors; and therefore an Act was 
paſſed, enabling them to recover the penalty 
by action upon the caſe, debt, bill, plaint, 
or information; and the plaintiff, if he 
recovers, is intitled to double coſts“. 


* I ſhould be glad to be informed by what rule 
or authority the maſters, prothonotaries, and other 
officers who tax coſts, when an AR of Parliament 
gives, in expreſs terms, double or treble coſts, allow, 
where the ſingle coſts amount to 100 J. only 150/7. for 


double, or 175 J. for treble coſts, —If by any rule in 


arithmetic they can make it appear, that 150/. is 
twice, and 175 J. three times as much as 100/. I will 
readily ſubſcribe to their rules of conſtruction; but to 
ſay that the Legiſlature meant only to give full and 
ample coſts, when they have expreſsly given double 
4 or 
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Countryman. Pray, where is the difference 
in the modes of proſecution ? 

Lawyer. The former is a very ſpeedy 
method of proceeding,ofaſummary nature, 
whereby the Juitice convenes the delin- 
quent before him, and proceeds to imme- 
diate trial, conviction, oracquittal; where- 
as, by the latter you are obliged to go thro' 
a regular, legal proceeding, which, though 
in ſome reſpects more eligible, is attended 
with ſo great an expence, that few people 
can bear it; and upon this conſideration I 
preſume proſecutors in general adopt this 

| mode 


— 


cr treble coſts, is putting a conſtruction upon a Statute 
in direct contradiftica to its expreſt meaning, which 
I conceive no officer hath any power to do.— I appre- 
hend the additional coſts are given as a penalty.— 
Beſides, when the Legiſlature mean to give only full 
coſts, the ſtatute expreſsly mentions it; fo that where 
the law direts the payment of full coſts, it then 
leaves it at the diſcretion of the officer, but where it 
hath fixed them at double or treble, he has no right. 
to exerciſe a diſcretionary power, but tacitly to obey 
the poſitive mandates of the Law.—I hope the maſters 
will excuſe this obſervation, as I propoſe it merely for 
information's ſake ; for no perſon in the Law entertains 
a greater reſpect, or thinks more highly of their can» 
did and upright behaviour than myſelf, 
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mode of proceeding.—Beſides, Sir, there 
are leſs difficulties in penning the proceed- 
ings by action * or information, than in 
wording a conviction before a Juſtice, very 
few of which are able to Rand the teſt when 
removed into the King's Bench. 
Countryman. You ſurprize me much. 
Pray what is the conſequence of a convic- 
tion being quaſhed ? 
Lawyer. 
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© Tn all caſes where any action is commenced for the 
recovery of any of the penalties under the Came Laws, 
as the proſecator may make uſe of any name, whether 
fictitious or real, it will be prudent for the defendant, 
if he means to ſtand trial, to move the court, if in 
'Term-time, or to apply to a Judge for a ſummons, to 
fhew cauſe why the, plaintiff ſhould not give ſecurity 
for the coſts,-in caſe he ſhould be nonſuited, or diſcon- 
tinue the action, and that all proceedings may be 
ſtayed in the mean time, This application ſhould 
regularly be made before the defendant hath pleaded, 
or at the utmoſt before the iſſue is delivered, elſe it 
wilt anſwer little or no end; it being a common prac- 
tice amongft dirty fellows to commence actions upon 
Penal Statutes in fiftitious names, and when they 
have got the iſſue money, to proceed no further, If 
the defendant's Attorney is apprehenſive the action was 
commenced upon this principle, he had much better 
never pay for the declaration. He is not obliged to 
do it, nor can the plaintiff ſiga judgment for want 
thereal, as in the calc of an iſſue, 
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Lawyer. The party convicted may eher 
bring an action againſt the proſecutor for 
the penalty he paid him; or, in caſe he 
obliged the Juſtice to make a diſtreſs, may 
proceed againſt the ſuſtice for a treſpaſs, and 
recover a ſatisfaction equivalent tothe value 
of the goods; for if the conviction appears 
upon removal to be improper upon the face 
of it, and inſufficient to warrant the con- 


cluſfions drawn by the Juſtice, the Court 


is bound to quaſh it; and for this reaſon 
the ultimate power of judging is vetted in 
the Court of King's Bench, leſt Juftices 
(who by the bye are pretty great tyrants) 
ſhould in conſequence of an abſolute power 
veſted in them, arbitrarily exerciſe it to the 
prejudice of their neighbours. 
Cauntiyman. Is there any difference in 
the proceeding againft the proſecutor and 
the Juſtice after quaſhing the conviction? 
Lawyer. Yes! a very material one.— In 
commencing an action againſt the proſecu- 
tor, you have only to purſue the common 
rules made uſe of in ordinary caſes; 
whereas, if you proſecute the Juſtice, you 
mutt give him a month's notice before you 
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can proceed, and take care to bring your 
action within fix months or you will loſe 
your remedy; and this is not the only diffi- 
culty, for you mult prove the notice at the 
trial, and will not be ſuffered to recover a 
ſatis faction for any injury but what is men- 
tioned in that notice. It behoves you 
therefore to take ſpecial care how you 
word your notice, for the Court will not 
permit you to bring proof of diſtraining 
and ſelling any thing but what is parti- 
cularly ſpecified therein. This ſtrictneſs 
ariſes in conſequence of an Act of Parlia- 
ment, paſſed in King George the ſecond's 
time, for the better ſecuring Juſtices of the 
Peace in the execution of their offices ; 


and it appears to be founded in great wiſ- 


dom and juſtice, in as much as perſons 
heated with paſſion and reſentment would 
frequently be induced to commencea pro- 
ſecution againſt a Juſtice, who might have 
acted very innocently and with great up- 
rightneſs, though the conviction he drew 
up eventually turned out informal and ir- 
regular, 

Cuntryman. I really think that a Juſtice 
ought to be rendered as ſafe as poſſible in 
the execution of his office, as few gentle- 

1 men 
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men otherwiſe would ever take it upon 
them. It is ſufficient that they devote their 
time tothe good of the public, the buſineſs 
of itſelf is troubleſome enough without 
increaſing the difficulties, For my own 
part, I do not know a more valuable mem- 
ber of the community than an honeſt con- 
ſcientious Juſticeof the peace —But, pray, 
what is the cauſe of quaſhing theſe con- 
victions ? I am very deſirous of knowing. 

Lawyer. Suppoſe an information had 
been laid before a Juſticeof the Peace, upon 
the Statute of Queen Anne, againſt A, for 
killing a Partridge in the pariſh of Stow, 
and the witneſs produced and examined 
before the Juftice in ſupport of the charge 
was a pariſhioner of Stow, one half of the 
penalty being directed to be paid to the in- 
former, and the ether to the poor of the 
pariſh ; though the Juſtice ſhaulqd eonvict 


the defendant, yet, it appearing that rhe 


witneſs was a pariſhiner of Stow, this 


would be a good cauſe for quaſhing the con- 
viction*, becauſe the witneſs was incom- 


petent, inaſmuch as he was intereſted in 


the event of the ſuit. 


— 
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* Vide page 24.— The Act of the 13th G. 3. c. 80, 
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Countryman, Pray, has this always been 
held tobe a ſufficient cauſe ? 

Lewyer. Not always; there hath been 
a great variety of opinions about it. Some 
have ſaid, that the pariſhioners ex neceſſitate 
ought to be admitted as competent witneſ- 
ſes; That the advantage riſing from a con- 
viction would be too trifling a biaſs; whilſt 
others have inſiſted, that the rule of law 
being poſitive, no one who hath any in- 
tereſt in the event of the ſuit ought to be 
admitted. In ſhort, this controverſy was 
ſo very ſtrong, and it being impoſſible to 
fix what degree of intereſt would or would 
not influence the mind, the Legiſlature in- 
terpoſed, and paſſed an Act in King 
George the third's reign, whereby the 
whole penalty is given to the informer, 
and every objection to the competency of 


a pariſhioner's evidence clearly removed. 


Countryman. Pray, Sir, can qualified per- 
ſons kill Game when they pleaſe ? 
Lawyer. There is no limited time for 


killing Hares ; but by an Act, paſſed in the 
ſecond year of King George the third, it is 
declared illegal to take, kill, deſtroy, carry, 
fell, buy, or have in poſſeſſion, any Par- 

tridge, 


(- . 3 
tridge, between the i th day of February, 
and the iſt day of September; and Phea- 
ſants between the iſt day of February, 
and the 1ſt day of October; and a penal- 
ty of 51. is impoſed upon all perſons, qua- 
lified or unqualified, who ſhall be found 
offending again this Statute.—So that, 
as the law now ſtands, if any unqualified 
perſon ſhould kill a Partridge, or a Phea- 
ſant, in the month of March, he would be 
liable to pay 5 J. for the mere act of kil- 
ling, and 5/. for killing it at that ſeaſon 
of the year. Indeed, if a qualified or un- 
qualified, perſon was informed againſt for 
keeping live Partridges in, a mew in-the 
month of March, though he ſhould prove 
the catching them at a lawful ſeaſon. of 
the year, yet there being no exception of 
Partridges mentioned in this Act, the 
party in whoſe poſſeſſion they are found, 
muſt, I conceive, be adjudged guilty 
within the meaning of this law ; for the 
bare act of poſſeſſion is deemed, by the law 
an expoſing to ſale, which ſubjects the 
party to a penalty of 5/.; but Pheaſants 
being expreſsly excepted out of this Act, 
there is no danger of a qualified perſon 
in- 
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incurring a penalty by keeping them alive, 
provided he does not catch them after the 
expiration of the time limited by this Act. 

Countryman. But is there no particular 
time of the day fixed for killing Game? 

Lawyer. Ves; By an Act, paſſed in the 
I th year of the reign of King George the 
third, ch. 80. it is declared, That from and 
after the 24th day of June 1773, if any 
Perſon or Perſons ſhall knowingly and 
wilfully kill, take, or deſtroy, any Hare, 
Pheaſant, Partridge, Moor Game, or Heath 
Game, or uſe any gun, dog, ſnare, net, or 
other engine, with intent to kill, take, or 
deſtroy any Hare, Pheaſant, Partridge, 
Moor Game, or Heath Game, in the 
night, that is to ſay, between the hours 
of ſeven cf the clock at nigbt and ſix in the 
morning, from the 12th day of October 
to the 125% day of February, and between 
the hours of nine of the clock at night 


and four in the morning, from the 126 


day of February to the 1 27h day of Octo- 
ber ; every ſuch Perſon being convicted 
thereof, upon the oath or oaths of one or 
more credible witneſs or witneſſes, be- 
fore one or more Juſtice or Juſtices of 


the 


On 2 & 6 © 
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the Peace acting for the County, Riding 
or Place where the Offence ſhall be com- 
mitted, ſhall forfeit and pay, for the firſt 
Offence, any ſum nat exceeding 201. nor 

leſs tban 101.; and for the ſecond O 
fence, any ſum not exceeding 30 J. nor 
lefs than 20 1. —But in caſe any informa- 
tion ſhall be. made upon oath as afore- 
ſaid, before any Juſtice or Juſtices, againſt 
any Perſon offending againſt this Act; 
and if it ſhall appear, that ſuch Offender 
hath already been convicted of a firſt and 
ſecond Offence againſt this Act; then, and 
in ſuch caſe, ſuch Juſtice or Juſtices ſhall 
and may commit ſuch Offender to the 
common gaol, or houſe of correction, for 
the County, Riding, or Place, there to. 
remain till- the next General Quarter 
Seſſion of the Peace for the ſaid County, 
Riding, or Place, | unleſs ſuch Offender 
ſhall have entered into a recognizance 
with two ſufficient ſecurities, to appear 
at ſuch General Quarter Seſſions, then 
and thete to be tried by indictment for 
the ſaid Offence ; and alfo ſhall and may 
bind over the informer to proſecute the 
| D | ſaid 
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ſaid Offender by indictment as aforeſaid, 
and the Juſtices at their ſaid General or 
Quarter Seſſions ſhall and may direct the 
ſaid indictment to be tried accordingly ; 
and if upon ſuch indictment ſuch O 
fender ſhall be convicted, he ſhall forfeit 
and pay in court the ſum of 50 J.; and in 
caſe he ſhall neglect or refuſe to pay the 
faid ſum of 50 J. he ſhall be committed 
to the common gaol, or houſe of correc- 
tion for ſuch County, Riding, or Place, 
for any term not leſs than fix nor more 
than twelve calendar months, unleſs ſuch 
penalty ſhall be ſooner paid; and ſuch 
Offender ſhall, if the Juſtices think pro- 
per, be once publickly whipped for ſuch OH 
fence, at the expiration of ſuch com- 
mitment, in the Town or Place where 
ſuch gaol or houſe of correction ſhall be, 
between the hours of twelve and one of 
the clock in the day.” This Act particu- 
larly directs, that the penalties ſhall be 
recovered for the firſt and ſecond Offence 
before a Magiſtrate, and one half thereof 
are given to the informer, the other to the 
Poor of the pariſh where the Offence ſhall 
3 be 
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be committed]; and in caſe of negle or re- 
fuſal to pay the ſame, or to give ſecurity for 
the payment thereof, the Juſtice is im- 
powered by warrant under his hand and 
ſeal to levy the ſame by diſtreſs and ſale 
of the Offender's goods and to detain the 
Offender in ſafe cuſtody until return can 
be conveniently made to ſuch warrant of 
diſtreſs, unleſs the party ſhall give ſuffi- 
cient ſecurity to the ſatisfaction of ſuch 
Juſtice for his appearance before the aid 
Juſtice, on ſuch day as ſhall be appointed 
by the Juſtice for the return of the ſaid 
warrant of diſtreſs, ſuch day not excced- 
ing ſeven days from the time of taking 
ſuch ſecurity ; but if upon ſuch return no 
ſufficient diſtreſs can be had, then the 
Juſtice is impowered and ordered to 
commit ſuch Offender to the coun- 
ty gaol, or houſe of correction of the 


County, Riding, or Place, for three ca- 


lendar months, unleſs the forfeiture ſhall 


be ſooner paid, or the Offender give no- 


tice to the informer, that he intends to 
appeal to the next Genera! Quarter Scſ- 
ſions, when he is required to enter into a 


recognizance with two ſuffici ent 1ecurities 


of to 


1 


to try ſuch appeal, and to abide the order 
of, and pay ſuch coſts as ſhall be awarded 
by ſuch Juſtices at ſuch Quarter Seſſions, 
and the Juſtices are impowered to give coſts 
to either party as the caſe may eventu- 
ally turn out, and the order of the Juſti- 
ces at the Quarter Seſſions is declared to 
be final. —Beſides the above penalties, 
the ſtatute has inflicted the like additional 
ones upon all who ſhall either kill or uſe 
an engine to deftroy any Hare, Pheaſant, 
or Partridge upon a Sunday or * Chriftmas- 

day, 


— — 


® N. 3. Over and above the Statutes 1 have already 
mentioned, and which relate to the Pablic at large, It 
is declared, by an annual AQ, (intituled, An Act for pu- 
niting Mutiry and Deſertion, and for the better Pay- 
ment of the Army and.their Quarters) for the better pre- 
ſervation of the Game in or near any ſuch place where 
zny officer or ſoldiers ſhall at any time be quartered, That 
from and aſter the 24th of March 1774, if any officer 
or ſoldier all, without Jeaye of the Lord of the manor, 
under his hand and ſeal firſt had and obtained, take, kill, 
or deſtroy any ate, Coney, Pheaſant, Partridge, Pigeon, 
Kc. within the kingdom of Great Britain, and upon com- 
plaint thercof, all be convidted before any Juſtice of 
the Peace; every officer ſo offendiig ſhall, for every 
ſuch offence, forfeit 5 J. to be diſtributed among the poor 
of the place where ſuch offence ſhall be committed; and 


every 
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day, and the ſame rules are directed to be 


adopted for convicting the offenders as 
are above pointed out. 


It 


— — 


every officer commanding in chief upon the place where 
ſuch offence has been committed by any ſoldier under his 
command ſhall forfeit 205. to be paid and difiributed in 
manner aforeſaid ; and if upon conviction, made by the 
Juſtices of the Peace, and demand thereof alſo made by 
the Conſtable or Overſeers of the poor, ſuch officer ſhall 
refuſe or neglect, and not within two days pay the ſaid re- 
ſpective penalties, ſuch officer ſo refuſing or neglecting 
ſhall forfeit, and he is thereby declared to have forfeited 
his commiſſion, and his commiſſion is thereby declared to 
be null and void,” — Though this Statute continues in 
force only for a year, yet, as it makes one man reſponſible 
for the acts of another, I confeſs it ſtrikes me as being too 
rigid. If a commander in chief encouraged his men to go 
out and kill Game, it would be but juſt that he ſhould be 
puniſhed for it ; but, for a general or other officer to be 
made liable to anſwer for the faults and offences of ano- 
ther perſon, which he could not prevent, appears rather 
inconſiſtent with my notions of natural Juſtice, However, 
I will leave the military gentlemen to comment upon this 
Statute, as it affects them only. But, it will be neceſſary 
for all unqualified officers to remember, that if they ſhoot 
Hares, &c. on a Sunday, without the conſent of the Lord 
of the manot, chat for every offence they are liable to for- 
feit at leaſt-20/,* Five pounds for killing a Hare, five 
pounds for deſtroying it without the conſent of the Lord 
of the manor, and ten pounds for killing it on a Sunday, 
But if he offends a third time, he may be ſubje& to 
pay 604, | 


TC — 


of 
It is curious to obſerve what a parti- 
cular fatality attends the Game Laws.— 


The ſtatute of Queen Anne was objected 
to, becauſe a moiety of the penalty was 


given to the poor of the pariſh. Con- 


victions under it were conſtantly quaſhed, 
becauſe they were founded merely upon 


the teſtimony of the pariſhioners. To 


remedy this inconvenience, the forfeiture 
was taken from the poor, and given en- 
tirely to the informer, by an Act paſſed 


in his preſent Majeſty's reign; and yet, 


notwithſtanding ſuch pains has been ta- 
ken to remove the difficulties of inforcing 
former laws, we find them renewed in all 
their vigour in the preſent Act; and 
that power which was given to the ſupe- 
rior courts, to examine ard controul the 
proccedings of Juſtices, entirely taken 


away, for what reaſon God only knows : 


Tam ſure, there is no more cauſe now 


why their conduct as magiſtrates ſhould 


not be inquired into, and their proceed- 


ings removed by certiorari, than there 


was in former days. They are not a bit 
better, more honeſt, or wiſer than their 


forefathers, and therefore ſhould not be 


armed 


1 


armed with any extraordinary authority. 
The ſpecimens of their behaviour pro- 
duced in the King's Bench are the ſtrong- 
eſt and moſt perſuaſive arguments that 


can poſſibly be offered for diminiſhing | 


rather than augmenting the power of 
Juſtices. It is not long ago, that one 
Juſtice took it into his head to puniſh a 
man becauſe he did not entertain the 
ſame political principles with himſelf ;j— 
and another convicted a man for killing 
Game, notwithftanding he had been 
before acquitted of the offence, and 
produced his acquittal. —lt is true, theſe 
gentlemen were puniſhed, and they richly 
deſerved it; but they are ſtill in the com- 
miſſion. There are a thouſand inſtances 
of inferior magiſtrates committing acts of 
oppreſſion with impunity, becauſe the 
objects of their oppreſſion are not wealthy 
enough to bring their conduct into open 
day-light. 
Countryman. You have made me fick 
of Juſtices. 
. Lawyer. I have long been ſo myſclf.- 
They have too much power. ; 
Country. 
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Countryman. 1 think they have. But 


do reſolve me a few doubts concerning 


theſe Game Laws. 

Lawyer. With a great deal of pleaſure. 

Countryman. You muſt know, I have 
often heard it ſaid, that if a Lord of the 
manor, his Game-keeper, or any other 
qualified perſon, ſtarted a Hare, or ſprung 
a Partridge, he might follow it wherever 
he pleaſed. 

Lawyer. That is in ſome meaſure but 
not altogether true. A Lord of a manor 
may kill Game in moſt places, whether on 
his own or another man's eſtate, without 


: being liable to incur any penalties created 


by the Game Laws, provided he does it at 


a proper ſeaſon, But a Game-keeper, 


being only qualified to kill Game within 
the manor he preſides over, if he goes be- 
yond the boundaries of it, he thereby 
ſubjects himſelf to all the penalties of the 
law, like any other unqualified perſon; 


— his qualification is not only merely lo- 


cal, but it has ſeveral requiſites neceſſary 
to compleat and perfect it. He muſt 
be a menial Servant, (if an unqualiſied 
perſon) and his appointment muſt be 


created by deed, and that deed muſt be 


inrolled 


5 


inrolled with the Clerk of the Peace for 
the county; for a mere verbal appoint- 
ment, or even an appointment under 
hand and ſeal, unleſs inrolled, will no 
wiſe avail him. 

Countryman. Suppoſe a Lord of a Ma- 
nor, or other qualified perſon, ſhoots a 
Partridge upon his own ground, and it 
happens to fall upon his neighbour's e- 
ſtate, can cither of them go there and pick 
it up without the conſent of the owner 
of the ground ? 

Lawyer. They may pick the bird up, 
though upon another's ground, without 
incurring any penalty under the Statutes; 
their qualifications exempt them from 
that. But yet, they are liable to an action 
of treſpaſs for coming upon another's 
ground without his conſent ; ſuch a pro- 
ceeding is conſidered, in the eye of the 
law, as an invaſion of another man's right, 
for which he may maintain an action of 
treſpaſs. Nay, the lawis ſo tender of pri- 
vate property, and the rights of individu- 
als, that if A, being a qualified perſon, 
and having a road through the eſtate of 
B, ſhould kill a Pheaſant as he walked 

E along 
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along the road, and it ſhould fall within 
ſeven yards of the path, he could not ju- 
ſtify going out of it, without ſubjecting 
himſelf to an action for fo doing. 

Countryman. Under ſuch circumitances, 
I ſhould apprehend a perſon would reco- 
ver but very little or no damages. The 
treſpaſs is too inconſiderable. 

Lawyer. Though the treſpaſs 1s never 
ſo trifiing, the party treſpaſſed upon has a 
right of action. The meaſure of da- 
mages 15 one thing, the power of redreſs 
is another—the former is in the breaſt of 
a jury, the latter inherent in the party.— 
The right of an Engliſhman muſt not be 
violated with impunity; but, in order to 
prevent trivial ſuits, it is enacted, by the 
22d and 23d Car. 2. chap.g. © That in all 
actions of treſpaſs, aſſault and battery, and 
other perſonal actions, wherein the Judge 
at the trial ſhall not find and certify un- 
der his hand upon the back of the record; 
that an aſſault and battery was ſufficiently 
proved, or that the frechold or title of the 
Ind mentioned in the plaintiff 's declara- 
tion was chiefly in queſtion ; if the Jury 
find damages under forty ſhillings, the 

plaintiff 
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plaintiff ſhall not recover more coſts than 
the damage, and if more coſts given, the 
judgment ſhall be void, and the defendant 
may have his action for ſuch vexatious 
ſuits. — Though this Statute prevented 


many litigations, yet, as it extended only 


to treſpaſſes where the plaintiff recovered 
forty ſhillings and upwards for the injury 
done, or where the title came in queſtion, 
the effect did not prove equal to the de- 
fign. — Sportſmen ſheltered themſelves 
under this Jaw, became wilful treſpaſſers, 
and roved with impunity. over their 
neighbours property; whilf the honeſt 
freecholders, from the expence of law, 
and the hazard of proving damages to the 
amount of forty ſhillings, were deterred 
from commencing proſecutions. — In 
proceſs of time, however, gentlemen ſaw 


the difficulties this law expoſed the far- 


mers to; and though they were unable to 
prove damages to the amount of forty 
ſhillings, yet, as theſe ſmall treſpaſſes be- 


gan to grow very numerous, and were 


very wilfully repeated, it became a real 
grievance to the landholder, inſomuch 
that the Legiſlature interpoſed, and for 

E2 prevent- 
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along the road, and it ſhould fall within 


ſeven yards of the path, he could not ju- 
ſtify going out of it, without ſubjecting 
himſelf to an action for fo doing. 

Countryman. Under ſuch circumitances, 
I ſhould apprehend a perſon would reco- 
ver but very little or no damages. The 
treſpaſs is too inconſiderable. 

Lawyer, Though the treſpaſs is never 
ſo trifiing, the party treſpaſſed upon has a 
right of action. The meaſure of da- 
mages is one thing, the power of redreſs 
is another—the former is in the breaſt of 
a jury, the latter inherent in the party.— 
The right of an Engliſhman muſt not be 
violated with impunity; but, in order to 
prevent trivial ſuits, it is enacted, by the 
22d and 23d Car. 2. chap. g. © That in all 
actions of treſpaſs, aſſault and battery, and 
other perſonal actions, wherein the Judge 
at the trial ſhall not find and certify un- 
der his hand upon the back of the record, 
that an aſſault and battery was fufficiently 
proved, or that the freehold or title of the 
Lad mentioned in the plaintiff's declara- 
tion was chiefly in queſtion; if the Jury 
find damages under forty ſhillings, the 

plaintiff 
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plaintiff ſhall not recover more coſts than 
the damage, and if more coſts given, the 
judgment ſhall be void, and the defendant 
may have his action for ſuch vexatious 
fuits.'— Though this Statute prevented 


many litigations, yet, as it extended only 


to treſpaſſes where the plaintiff recovered 
forty ſhillings and upwards for the injury 


d - . a 
done, or where the title came in queſtion, 


the effect did not prove equal to the de- 
fign. — Sportſmen ſheltered themſelves 
under this Jaw, became wilful treſpaſſers, 
and roved with impunity over their 
neighbours property; whilt the honeſt 
freeholders, from the expence of law, 


and the hazard of proving damages to the- 


amount of forty ſhillings, were deterred 
from commencing proſecutions. — In 
proceſs of time, however, gentlemen ſaw 
the difficulties this law expoſed the far- 
mers to; and though they were unable to 
prove damages to the amount of forty 
ſhillings, yet, as theſe ſmall treſpaſſes be- 
gan to grow very numerous, and were 
very wilfully repeated, it became a real 
grievance to the landholder, inſomuch 
that the Legiſlature interpoſed, and for 

E 2 prevent- 
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Wome 

preventing wilful and malicious treſpaſ- 
ſes, paſſed an Act in the 8th and gth of 
W. 3. and thereby declared,“ That in 
all actions of treſpaſs, to be commenced 
and proſ-cuted from and after the 25th 
day of larch, 1697, in any of his Maje- 
ſty's Courts of Record at Weſtminſter, 
wherein, at the trial of the cauſe at Weſt- 
miniter, it ſhall appear and be certified by 
the Judge, under his hand at the back of 
the record, That the treſpaſs upon which 
any defendant ſhall be found guilty, was 
wilful and malicious, the plaintiff ſhall re- 
cover not only his damages, but his full 
coſts of ſuit, any former law to the con- 
trary notwithſtanding.” This Statute 
greatly leſſened the number of wilful 
treſpaſlers, ai:d ſecured the laborious free- 
holder in the quiet poſſeſſion and enjoy- 
ment of his property, or at leaſt gave him 
an opportunity of puniſhing theſe who 
ſhould dare to diſturb his repoſe. How- 
ever, my friend, there are ſome ſteps ne- 
ceſſary to be taken previous to the com- 
mencement of an action for a wilful 
treipals, which, if omitted, will prove fa- 
tal, The plaintiff muſt give notice to 

. the 


1 
the defendant to keep off his lands; and 
I would adviſe him to give a notice in 
writing, as he muſt prove it at the trial 
of the cauſe; or otherwiſe, without he re- 
covers damages to the amount of forty 
ſhillings and upwards, he will be entitled 
to no more colts than damages. — he 
proof of a general notice in the news 
papers, unleſs the plaintiff can make it 
appear that the defendant knew and read 


it, would not be ſufficient. But above 


all, the plaintiff muſt remember, that as 
well in caſes where the freehold came in 
queſtion, as where there has been evi- 
dence of a wilful treſpaſs, he mult apply 
for the Judge's certificate in court, or 
otherwiſe he will loſe his coſts, 

Beſides the Statutes before-mentioned, 
which relate to treſpaſſes where the 
plaintiff recovers forty ſhillings damages, 
or where the Judge has certified that 
the freehold came in queſtion, or the treſ- 
paſs was wilful and malicious ; there is 
another Statute very neceſſary to be ob- 
ſerved by tradeſmen, which was paſſed 
in the 4th & 5th of W. and M. c. 23. 
F. 10. and after reciting, © That great 

| «© miſchief 
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te miſchief did enſue by inferior tradeſmen, 
« apprentices, and other diſſolute perſons, 
* neglecting their trades and employ- 
ments, who follow hunting, fiſhing, 
* and other Game, to the ruin of them- 
&« ſelves and damages of their neigh- 
« bours,' enacts, * That if any ſuch per- 
* ſon as aforeſaid ſhall preſume to hunt, 
hawk, fiſh, or fowl (unleſs in company 
with the maſter of ſuch apprentice duly 
qualified by law) ſuch perſon or per- 
*« {ons ſhall be ſubject to the penalties of 
ce this Act, and ſhall or may be proſe- 
te cuted for their wilful treſpaſs, in ſuch 
* their coming on any perſon's land, and 
c if found guilty thereof, the plaintiff 
* ſhall not only recover his damages 
e theteby ſuſtained, but his full coſts of 
« ſuit, any former law to the contrary 
© notwithitanding. ' 

Great difficulties have ariſen in the con- 
ſtruction of this Act of Parliament, and 
Courts of law have been at a loſs to deter- 
mine who are the inferior tradeſmen 
meant by it, Some perſons have ſayd it 
comprehends all tradeſmen ; others are 
of opinion, that ſuch tradeſmen only are 
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1 
included as are not qualified to kill Game; 


and ſome very reſpectable authorities (a- 


mongſt whom that great lawyer, the late 
Chief Juſtice Willes) not only refuſed to 
ſubſcribe to either of the opinions above- 


mentioned, but abſolutely declared it was 


unneceſſary to draw any line at all, be- 
tween inferior and ſuperior tradeſmen, 
but declared that every caſe ought to be 
left to be determined upon its own par- 
ticular circumſtances. | 
The firſt caſe that appears to have come 
before the Court upon the conſtruction of 
this Act, is that of Bennett ver. Talbois, 
which is mentioned in all the cotempo- 
rary Reporters of Lord Holt's time; it 
happened within a very few years after 
the creation of this new law, and at a 
time when the Judges may be preſumed 
to have known the true ſpirit and inten- 
tion of it. This was an action of treſpaſs 
for breaking and entering the plaintiff's 
cloſe, and treading down his graſs and 
corn, and hunting therein, the defendant 
being an inferior tradeſman, (472. a clo- 
thier.) Upon not guilty, a verdict was 
found for the plaintiff; and it was moved 
in 


40 

in arreſt of judgment, - That it was not 
ſayd, that the defendant was not qualified 
by eflate to hunt without incurring the 
penalty of the Act, for if he had been, he 
might hunt by law. But it was reſolved 
by the Court, that hunting was a treſpaſs 
upon another's land at common law, and 
actionable. —That the Statute of the 4 
and 5 W. and M. as to this point of infe- 
rior tradeſmen, only repeals the Statute 
of the 22 and 23 Car. 2. chap. 9. which 
enacts, © That the party ſhall recover no 
more colts than damages, when the Jury 
give damages under forty ſhillings :” But 
no Act enables the party to hunt in ano- 
ther's ground, and therefore it is not ma- 
terial how the perſon is qualified, in the 
caſe of an inferior tradeſman, as to his 
eſtate. 1 Lord Raym. 149. 

In Sir John Comyns's report of the 
ſame caſe, I tind that it was objected, 
That a clothier, being one of the princi- 
pal tradeſmen of the kingdom, could not 
be comprehended within the words,“ in- 
&« fer:or tradeſmen ;” but the Court over- 
ruled it, by ſaying, that the Statute ſcem- 
ed to prohibit all trades; and thereupon 
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coſts were awarded againſt the defendant, 
as an inferior tradeſman within the mean- 
ing of this Statute; ſo that as the law 
now ſtands, upon the authority of that 
determination, it behoves a clothier 


more than any other tradeſman, to be 


very circumſpect in his conduct, and to 
take eſpecial care that he does not go a 
hunting upon another's eſtate without his 
conſent, as it is not neceſſary to give him 
notice to make him a wilful treſpaſſer, 
in order to intitle the plaintiff to his colts; 
his being a clothier, and as ſuch an infe- 
rior tradeſman, will ſubje& him to coſts 
at all events, whether qualified or not 
qualified. 

A great many years after this determi- 
nation, the caſe of Buxton and Mingay 
came before the Court of Common Pleas; 
and there the queſtion was, whether a 
ſurgeon and apothecary, not qualified to 


kill Game, was an inferior tradeſman, 
within the meaning of this Statute ? This 


matter came before the Court upon a caſe 
reſerved at the aſſizes; and as the Court 
was divided, the Judges delivered their 
opinion ſeparately. Mr. Juſtice Noel de- 


clared, 
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clared, he thought it hard to ſay, that 
every tradeſman in the kingdom, who 
had not a qualification in lands, ſhould 
pay full coſts in a caſe like this; nor 
would he fay, that the defendant, becauſe 
he was merely ſtated to be an apothecary, 
was therefore an inferior tradeſman or 

diſſolute perſon He ſayd, that qualifica- 
tion was not the true diſtinction between 
ſuperior and inferior, but that there was a 
known diſtinction univerſally agreed to 
between tradeſmen, with reſpect to ſupe- 
rior and inferior; as maſter, and jour- 
neyman, and apprentice; that that was a 
natural ſubordination, which anſwered 
the Act of Parliament in every reſpec, 
for journeymen and apprentices were 
plainly inferior, and within the miſchief 
intended to be remedied. He declared, 
that the Jury ought to determine under 
the particular circumſtances of every caſe, 
whether the defendant was an inferior 
tradeſman, or diſſolute perſon ; and up- 
on the whole was of opinion, that a fur- 
geon and apothecary was not an inferior 
tradeſman or diſſolute perſon, within the 
meaning of the Ag, 
Mr, 
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Mr. juſtice Bathurſt and Mr. Juſtice 
Clive, were of a contrary opinion; and in 
delivering it, ſaid, That it was a queſtion 
of law, and not of fact, whether the defen- 
dant was an inferior tradeſman, and that 
the Judges ought to determine who are 


inferior tradeſmen or diſſolute perſons, 


within this law. That in order to find 
out the true conſtruction of the Statute, 
it would be neceſſary to take into conſi- 
deration the intent of the makers, which 
was plainly to ſecure the Game from be- 
ing deſtroyed by perſons neglecting their 
lawful employments, as appears by the 
preamble. They admitted that there 


might be an inferior and ſuperior between 
maſter, and journeyman and apprentice; 


but declared it as their opinion, that eve- 
ry tradeſman who was not qualified was 
inferior, and that this was the only line 
they could poſſibly draw between inferior 
and ſuperior. 

Lord Chief ſuſtice Willes concurred in 
opinion with Mr. Juſtice Noel, and at 


the ſame time obſerved; That if he had 


tried the cauſe, he ſhould have told the 


Jury his opinion upon hearing the evi- 
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dence and circumſtances of the defendant, 
and have left it to the Jury to determine, 
whether the defendant, as a ſurgeon and 
apothecary, was an inferior trade ſman or 
diſſolute perſon, or neglected his trade. 

Theſe are the only caſes hitherto re- 
ported, that I can find any wiſe relative 
to this matter; but as every man in this 
country will think for himſelf, I mean to 
trouble you with a few obſervations upon 
this ſubject, which you may make uſe of 
or reject as you pleate, At the ſame time, 
I would have you remember, that as I 
deſign to ſpeak with freedom, I ſhall en- 
deavour to preſerve the utmoſt decency 
in delivering my ſentiments. 

I confels it ſtrikes me as neceſſary, to 
have recourſe to the Common Law, and 
to compare it with the ſeveral Statutes 
which have been made from time to 
time, as well for the preſervation of the 
Game, as to reſtrain or enlarge the pu- 
niſhment of treſpaſſers ; for without ſuch 
a compariſon, I preſume it will be impoſ- 
fible to form any determinate opinion 
upon this matter; and therefore I think 
it will be proper to obſerve, that at 
3 Common 
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Common Law, no man could kill Game 
without a grant from the crown, and 
whoever preſumed to deſtroy them with- 
out it, not only expoſed himſelf to the ſe- 
verities of the Foreſt Laws, but likewiſe 
ſubjected himſelf to puniſhment as a treſ- 
paſſer; and even thoſe who had received 
the power of killing Game by the grant 
of a free warren, were obliged to exerciſe 
that privilege within a particular diſtrict, 
and could not exceed the boundaries of 
it, without being liable to anſwer for it 
as treſpaſſers. But as the rigour of the 
Foreſt Laws began to wear off, or were 
corrected, the preſervation of the Game 
became more immediately the object of 
legiſlative attention, and for that purpoſe 
many laws were created, inflicting pecu- 
niary as well as corporal puniſhments 
upon ſuch as preſumed to kill them, 
without being poſſeſſed of the eſtates par- 
ticularly deſcribed by theſe Statutes. The 
eſtates have been encreaſed in proportion 
to the number of Statutes; and though in 
Richard the ſecond's time, 405. a year 
was an eſtate ſufficient to exclude aperſon 
from the ſeverities of the Game Acts then 

In 
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in being, yet we find in Charles the ſe- 
cond's time they were increaſed to 100 /, 
a year freehold, or 1 50 J. leaſehold eſtate. 
Here the line is drawn, and it continues 
fixed to this day; and though it is a com- 
mon received opinion, that thoſe who are 
poſſeſſed of eſtates of the yearly value 
mentioned by the Statute of King Charles 
the ſecond, have a power to kill Game, 
yet they are miſtaken; for as Dr. Black- 
{ton obſerves, it is not properly a quali- 
fication, but an exemption from the ſe- 
veral penalties created by Act of Parlia- 
ment; for however free they may be 
from the penalties created by Statute Law, 
they are ſtill ſubject to be puniſhed as 
treſpaſſers at Common Law, though they 
do not a penny damage to the land- 
holder. The farmer, conſcious of the 
power the Common Law armed him with, 
of puniſhing ſuch as came upon his pro- 
perty, was too frequently induced to pro- 
ſecute ſportſmen for two-penny treſpaſ- 
ſes, which was productive of a great deal 
of ill blood, brought on jealouſies a- 
mongſt neighbours, and anſwered no o- 
ther purpoſes but thoſe of ſtrife and con- 
| tention, 
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tention. Theſe numerous proſecutions 
convinced government of the neceſſity of 
making ſome alteration in the Common 
Law, and gave riſe to the Statute of the 
dead and 23d Car. 2d, for preventing tri- 
vial ſuits, which as it extended only to 
treſpaſſes where the freehold came in 
queſtion, or where the plaintiff recovered 
40 5. damages and upwards, and gave 
plaintiffs no more coſts than damages 
who did not come within its meaning, 


loaded the farmers with as great hard- 


ſhips as ſportſmen in general had before 
been expoſed to, by being reſponſible for 
every inconſiderable treſpaſs they might 
occaſionally be guilty of, in proſecuting 
their rural amuſements, To eaſe this 
heavy burthen, thus placed upon the pea- 


ſants ſhoulders, and at the ſame time to 


preſerve the Game, was more than pro- 
bably the intention of the Legiſlature in 
paſſing the Statute of the 4th and 5th of 
William and Mary; which not only in- 
creaſed the penalties upon ſuch as killed 
Game, but at the ſame time greatly ſof- 
tened the rigour of the Statute of Charles 
the ſecond, by partially repealing that law, 
| and 
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and reſtoring and re eſtabliſhing the far- 
mer in the enjoyment of thoſe rights 
which the Common Law had annexed to 
his property, and rendering him once 
more capable of puniſhing inferior tradeſ- 
men, apprentices, and other diſſolute per- 
ſons, who neglected their trades and em- 
ployments by following hunting, fiſhing, 
and other Game, to the ruin of themſelves 
and damage of their neighbours. But it 
is impoſſible to imagine that this Statute 
meant to exclude all tradeſmen from 
hunting, unleſs you put a conſtruction 
upon it repugnant to its expreſs mean- 


ing; nor can I eaſily prevail upon myſelf 


to think it was ever the intention of the 
Legiſlature, to ſubject every unqualified 
tradeſman to colts in a twelve-penny 
treſpaſs, as it would in a great meaſure 
revive all thoſe trivial ſuits and litiga- 
tions, which the Statute of King Charles 
the ſecond was avowedly made to pre- 
vent, If it had meant to exclude all 
tradeſmen, why call them inferior tradeſ- 
men? why not deſcribe them as unqua- 
lified tradeſmen ? The firſt is at beſt but 
an ambiguous expreſſion ; the laſt, clear, 
. explicit, 


1 


explicit, and beyond the reach of quibble. 
It will be too much for any one to ſay, 
that the Legiſlature was tempted to ſub- 
ſtitute the word inferior in the room of 
unqualified, for fear of offending ſuch 
capital tradeſmen as might then be in 
the Houſe, There is no clauſe or expreſ- 
ſion in the whole Statute that can war- 
rant this concluſion; beſides, it has ex- 
preſsly declared, that the objects of it 
were thoſe inferior tradeſmen, apprenti- 
ces, and other diſſolute perſons, who ne- 
glected their trades and employments, 
and followed hunting, &c. to the ruin of 
themſelves, and damage of their neigh- 
bours; and moreover, I do humbly con- 
ceive, that in the conſtruction of every 
law, it is abſolutely neceſſary to take the 
whole into conſideration, in order to find 
out its true ſpirit and intention ; for if 
that rule of conſtruction does not prevail, 
there are very few people but may be in- 
cluded within the words of this Statute, 
thus partially conſidered. A barriſter, by 
hunting in Michaelmas Term, when he 
ſhould be attending at Weſtminſter, may 
be called a diſſolute perſon neglecting his 

G employ- 
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employment; a merchant of the city of 
London, of 50, ooo. property, may be de- 
nominated an inferior tradeſman, neglect- 
ing his trade; though I believe no man 
who has ever read the Statute, will ſay 
that ſuch merchant or barriſter could have 
been the inferior tradeſmen or diſſolute 
perſons meant by the Statute.—Belſides, 
Sir, when you conſider this clauſe more 
particularly, and couple it with the pre- 
ceding part of the Act, you will find that 
the general ſpirit and intention of it was, 
as well to preſerve the Game from be- 
© ing deſtroyed by idle perſons, who af- 
te terwards betook themſelves to robbe- 
& ries, burglaries, or other like offences, 
* and neglected their lawful employ- 
ments; as for the puniſhment of infe- 
„ rior tradeſmen, apprentices, and other 
„ diſſolute perions, who neglected their 
* trades, and employments, and followed 
hunting, &c. to the ruin of themſelves 
* and damage of their neighbours.” 
Now, ſurely, tradeſmen of large fortunes 
and property, though they do not conſiſt 
in freehold or leaſehold eſtates, can never 
be ſaid to come within the letter or ſpirit 
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of this law! Indeed, I ſhould think it 


would be much more rational to conclude, 


that the Legiſlature meant to deprive 


thoſe tradeſmen and others from purſuing 
their amuſements, whoſe circumſtances 
and ſituation of life would admit of no 
loſs of tune, and whole neceſlities called 
upon them to devote every moment of it 
to the ſervice of themſelves and families ; 
and who by hunting, &c. inſtead of at- 
tending to their lawful trades and employ- 
ments, muſt bring themſelves and families 
upon the pariſh, or betake themſelves to 
thoſe wicked means for procuring ſub- 
ſiſtence, which the Statute expreſsly al- 
ludes to. Theſe hints (for I have not 
time to enter more largely upon the ſub- 
ject) if duly attended to, will prove of 
great ſervice to you, who ſpend ſo much 

of your time in rural amuſements. 
Countryman. I am greatly obliged to 
you, and will read them with attention ; 
for whilſt theſe laws continue in force it 
will be impoſſible for country people to 
live in peace without knowing them.— 
But when I confider that whatever deſign 
the Legiſlature might originally have in 
G 2 making 
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making them, whether with a view of 


taking the arms out of the hands of the 
common people, or from a deſire of 
puniſhing idleneſs and vice; yet, as they 
have ceaſed to anſwer the virtuous ends of 
their creation, they ought at leaſt to be 
\ corrected, if not aboliſhed. For it is too 
well known, to need any proof, that there 
are few gentlemen in the country, whether 
of the quorum or not, butwill readily pur- 
chaſe Hares, Partridges or Pheaſants, of 
thoſe poachers, for whoſe puniſhment 
theſe laws were inſtituted. —But this is 
not all; theſe infignificant animals have 
produced irreconcileable breaches in pri- 
vate families, and have done more milſ- 
chief than all the poachers in England. 
—Yet am I no friend to poachers, and 
far be it from me to promote idleneſs; 
I love to fee and encourage virtuous in- 
duſtry; but when I behold laws which 
are ſayd to be formed for the puniſhment 
of lazineſs, applied as inſtruments of op- 
preſſion, I confeſs I long to have them 
repealed, or put upon a better footing ; 
for in a well regulated and free govern- 
ment, no law ought to exiſt, however 

2 well 
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well founded, that may be applied to gra- 
tify private pique or reſentment; and I 
believe the gentlemen of the law will 
readily agree, that fifty proſecutions are 
commenced upon tyrannical and revenge- 
ful principles, to one founded upon the 
honourable motive of ſerving the pub- 
lick.  ; 
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The Reader will be pleaſed to obſerve the fol- 
loading Rules in reading the TABLES. 


I. If an information is laid for killing 
Game, upon the Statute of Queen 
Anne, it is a gui tam, and only recove- 


rable before a juſtice of the Peace. 


II. Where a proſecutor ſues by action 
upon the caſe, debt, bill, plaint, or in- 
formation, there he will be intitled to 
double coſts, under the Statute of 
George the firſt, which Act does not 
extend to Informations before a Juſtice, 


Note, The word information means an 
information in the Crown Office. 
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